I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
W LLIAM L. NABERS and

DOROTHY L. NABERS, No. BK 89-30423

N N N N N

Debt or (s) .

MEMORANDUM AND ORDER

FarmCredit Bank of St. Loui s objects to a claimof exenption by
debt or, Dorot hy Nabers, under the "wi | d card” provisionof thelllinois
exenption statute. Ill.Rev.Stat., ch. 110, 712-1001(b).*' Debt or has
claimed an exenptioninthe proceeds of real estate that was sold
pursuant toapartitionactioninstate court. FarmCredit Bank ar gues
t hat t hese proceeds retai ned the character of real estate and t hat
debt or' s cl ai munder t he personal property exenption of §12-1001(b)
shoul d be di sal lowed. It is debtor's positionthat sal e of thereal
estate in the partition action converted debtor's real property
i nterest i nto personal property that debtor was entitledto clai mas
exenpt under 812-1001(b).Section 12-1001(b), containing an exenption

in the amount of $2,000 for the debtor's interest in "any other

property," is expressly limtedto "personal property" of the debtor.?

111inois has chosen to opt out of the Bankruptcy Code
exenptions, and debtor is limted to asserting those exenptions which
she would be entitled to claimunder Illinois law. In re Allmn, 58
B.R 790 (Bankr. C.D. Ill. 1986).

2Section 12-1001, captioned "Personal property exenpt,"
provi des:

The foll owi ng personal property, owned by the
debtor, is exenpt from judgnment, attachnment or
di stress for rent:




Inthe instant case, debtor's bankruptcy petition was filed after
j udgnment had been enteredinthe partitionactionandthe real estate
had been sol d, but before the proceeds had been di stri buted by t he
circuit court.

Under Illinois | aw, proceeds fromthe sale of real estateina
partition action retain the character of the real estate for the
pur pose of determining who is entitled to them The object of
partition is to enable those who own real property in conmon
to sever their interests so that each may t ake possessi on of, enj oy,

and control his separate estate at his own pleasure. Gadler v.

Johnson, 372 111. 137, 22 N.E. 2d 946 (1939). Were real estateis
sold in a partition proceedi ng because it is not susceptible of
di visioninkind, the proceeds of sale are i npressed wi th the character
of the real estate and di vi ded anong t he parties accordingtotheir

respectiveinterestsintheland. Lewisv. HII, 387 1I11. 542, 56 N. E

2d 619 (1944).

"Even after the sale of real estate...[,] the
character of the property i s changed only so far
as it is necessary to acconplishthe particular
pur pose of the sale[,] [and] [t] he noney renai ns
inpressed with the character of the real
estate....

Gradl er v. Johnson, 372 I1l. at 143, 22 N. E. 2d at 949.

Applying thisruletotheinstant case, debtor may not exenpt the

proceeds of her one-ninth interest in the property sold in the

* % %

(b) the debtor's equity interest, not to exceed
$2,000 in value, in any other property.

I1l.Rev.Stat., ch. 110, 112-1001(b) (enphasis added).



partition action under the personal property exenption of 812-1001(b).
The proceeds retai ned their character as real estate to be di stri buted
inthe partition action and did not qualify as personal property
subj ect to exenption under 812-1001(Db).

For the reasons stated, the Court finds that debtor's clai mof
exenptioninthe proceeds of the partition sal e shoul d be di sal | owed
and, accordingly, sustains FarmGCredit Bank's objectiontothe clai mof
exenpti on.

I T 1S ORDERED t hat the objection of Farm Credit Bank to
debtor's claimof exenption is SUSTAI NED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 10, 1989




